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Trademark and Patent Law in the
People's Republic of China
P. D. Woods*
I. Introduction
Historically, the People's Republic of China (PRC) favored access to information and discriminated against foreign intellectual
property right-holders. Since 1979 the Chinese government, in an
effort to fulfill the goals of the "Four Modernizations," ' has promulgated more than 300 new economic laws and regulations. Among
them are improvements in the intellectual property law.
Although the changes instituted by the PRC in the intellectual
property laws mark a dramatic change, they affect only two areas. In
most developed or developing countries, the typical branches of intellectual property law are trademark, unfair trade competition or
passing-off, patents, copyright, the law of designs, and the law of
confidential information. The changes in the PRC's intellectual
property laws affect only trademark and patent law. No copyright
law or law of confidential information was added. Although the PRC
recognizes the law of passing-off, it appears only as a provision in the
statutes for trademark law and patent law.
The PRC's protection of certain intellectual property rights and
not others is understandable. Trademarks and patents facilitate foreign investment and help achieve the goals of the Four Modernizations. Copyright, however, is not primarily concerned with science
and technology, and such laws do not directly encourage investments. Copyright laws protect foreign businesses and create a net
outflow of capital adversely affecting the PRC's economy. Nevertheless, the PRC is drafting a copyright law scheduled for introduction
in 1988.
Partner, Wilkinson & Grist, Hong Kong.
I China's Four Modernizations include the modernization of national defense, agri-

culture, industrial technology, and scientific technology. The preamble to the Constitution of the People's Republic of China, adopted at the Fifth Session of the National
People's Congress, made a note of these four sectors. Note, The Exportation of Show-How
Rather Than Know-How: Discrimination in the Implementation of U.S. Controls on the Export of
Technology to the People's Republic of China, 14 SYRACUSE J. INT'L L. & COM. 479, 480 n.5
(1988). See generally, Ming, Recent Developments in Chinese Economic Legislation, 21 U.S.F. L.
REV. 217 (1987).
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This article discusses the various aspects of the Trademark Law
of the People's Republic of China2 (hereinafter Trademark Law) and
Patent Law of the People's Republic of China3 (hereinafter Patent
Law). Where appropriate, the PRC's laws are compared to similar
laws from the United Kingdom and Hong Kong.
II.

Trademarks

The PRC's Trademark Law was adopted by the Twenty-fourth
Session of the Standing Committee of the Fifth National People's4
Congress on August 23, 1982, and came into effect in March 1983.
The Detailed Regulations for the Implementation of the Trademark
Law of the People's Republic of China 5 promulgated for those laws
were recently amended. They became effective in January 1988.6
The Trademark Law consists of forty-three articles divided into eight
chapters dealing with general provisions; 7 applications;8 examination and approval procedures; 9 renewals, assignments, and licensing;' 0 adjudication of disputes;" administrative control of the use of
trademarks;' 2 protection of the exclusive right to use registered
trademarks;' 3 and supplementary provisions.14
A major theme of the Trademark Law is the emphasis on quality
control and consumer protection.' 5 Article 1 states:
This law is enacted for the purposes of improving the administration
of trademarks, of protecting the exclusive right to use a trademark,
and of encouraging producers to guarantee the quality of their
goods and maintain the reputation of their trademarks, with a view to
protectingconsumer interests and to promoting the development of so2 Adopted at the 24th Session of the Standing Committee of the Fifth National People's Congress on Aug. 23, 1982, art. 40, reprinted in 2 COMMERCIAL, BUSINESS AND TRADE
LAWS, PEOPLE'S REPUBLIC OF CHINA, Booklet No. 9, at 13, 26 (0. Nee ed. 1987) [hereinafter Trademark Law].
3 Adopted at the Fourth Segsion of the Standing Committee of the Sixth National People's Congress on Mar. 12, 1984, art. 63, reprintedin 2 COMMERCIAL, BUSINESS AND TRADE
LAWS, PEOPLE'S REPUBLIC OF CHINA, Booklet No. 9, at 53, 73 [hereinafter Patent Law].
4 Id., art. 43.
5 Promulgatedby the State Council on Mar. 10, 1983, reprinted in 2 COMMERCIAL, BuSINESS AND TRADE LAWS, PEOPLE'S REPUBLIC OF CHINA,

Booklet No. 9, at 29 [hereinafter

Trademark Regulations].
6 Implementing Regulations Under the Trademark Law of the People's Republic of
China, approved by the State Council onJan. 3, 1988, promulgatedby the State Administration
for Industry and Commerce on Jan. 13, 1988, reprinted in 3 CHINA PATS. & TRADEMARKS Q.
57 (1988) [hereinafter Trademark Implementing Regulations].
7 Trademark Law, supra note 2, ch. I.
8 Id., ch. II.
9 Id., ch. III.
10 Id., ch. IV.
I IId., ch. V.
12 Id., ch. VI.
13 Id., ch. VII.
14 Id., ch. VIII.
15 Nee, Trademarks and Patents in China: Practice Commentary, in 2 COMMERCIAL, BuSNESS AND TRADE LAWS, PEOPLE'S REPUBLIC OF CHINA,

Booklet No. 9, at 1, 2.
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cialist commodity economy.
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Although not expressly mentioned in the statute, the Trademark
Law accommodates only trademarks of goods, not those of service or
business names.' 7 Article 11 stipulates, "Any application for the registration of a trademark shall . . .indicate, in accordance with the
prescribed classification of goods, the class of the goods and the
designation of the goods in respect of which the trademark is intended to be used."' 18 All items in the "prescribed classification of
goods" are actually goods. 19 The failure of the Trademark Law to
recognize service marks and service names creates a serious drawback for the business community. For example, the marks or names
of "7-Eleven," the "Hyatt Hotel," and "Citibank" are not protected
under PRC Law. An unfair trade competition action is also not allowed with respect to these names.
A.

Definition of a Registered Trademark

Article 3 defines a registered trademark as "a trademark which
has been approved and registered by the Trademark Office." 20 This
definition lacks both an explanation of what a trademark is and the
requirements for registration. The Hong Kong Trade Marks Ordinance, however, clearly defines a trademark as a "mark used . . .in
relation to goods for the purpose of indicating.. . a connexion in the
course of trade between the goods and some persons having the
right either as proprietor or as registered user to use the mark
....,, Courts have held in the United Kingdom and in Hong Kong
that a mark must be used in relation to goods for the purpose of
indicating the origin of the goods. Specifically, the marks must be
used for the purpose of indicating either the manufacturer or some16 Trademark Law, supra note 2, art. 1 (emphasis added).

17 Nee, supra note 15, at 3., Some foreign companies have dodged this limitation by
registering "their service marks as marks used in connection with stationery and paper
products." Id.
18 Trademark Law, supra note 2, art. 11.

19 Classification of Goods from Implementing Rules Under the Regulations Governing Trademarks, Apr. 25, 1963, reprinted in 2 COMMERCIAL, BUSINESS AND TRADE LAWS,
PEOPLE'S REPUBLIC OF CHINA, BookletNo. 9, at 45. The Classification of Goods contains

78 classes. Although the Regulations Governing Trademarks of April 10, 1963, and the
Implementing Rules of April 25, 1963, have been repealed and replaced by the Trademark
Law of August 23, 1982, and the Trademark Regulations of Marc h 10, 1983, the Classification of Goods is still applicable for the purpose of classifying trademarks. See 2 COMMERCIAL, BUSINESS AND TRADE LAWS, PEOPLE'S REPUBLIC OF CHINA, Booklet No. 9, at 45

(Editor's Note). The PRC has not yet adopted the International Classification of Goods
and Services, reprinted in 3 E. HOROWITZ, WORLD TRADEMARK LAW'AND PRACTICE App. I (2d

ed. 1988). The PRC classification system details more classes than the international system, which only recognizes 42 classes.
20.Trademark Law, supra note 2, art. 3.
21 Hong Kong Trade Marks Ordinance No. 47 of 1954, § 2, reprinted in 53 PAT. &
TRADE MARK REV. 119, 122 (1955). The Hong Kong Trade Marks Ordinance is "an ordinance to amend and consolidate the law relating to the registration of trademarks." 53
PAT. & TRADE MARK REV. at 121.

N.CJ.

INT'L

L. & COM.

REG.

[VOL. 13

one dealing with the goods in the process of manufacture or in the
course of business before they are offered for sale to the public. 22 In
Aristoc Ltd. v. Rysta Ltd. the House of Lords, Judicial Committee of
the Privy Council, held that a company whose business was repairing
stockings could not apply their trademark to the stockings which they
had repaired and, thus, could not register their trademark.2 3
The Trademark Law only requires that a mark be approved and
registered by the Trademark Office to be recognized as a registered
trademark. 2 4 The criteria adopted by the Trademark Office to register a trademark are discussed in the following sections. It should be
mentioned here, however, that a trademark does not have to be used
in relation to goods for the purpose of indicating their origin. 2 5 Despite this interpretation, courts in both the PRC and the United
Kingdom have decided that the Coca-Cola bottle cannot be a registered trademark because a mark must be something distinct from the
26
item being marked.
B.

Registrable Trademarks

To be salable, Article 5 of the Trademark Law provides that certain kinds of goods must bear a registered trademark.2 7 Trademarks
are registrable if they are "distinctive, ' ' 28 a requirement that conforms with the normal international practice. 2 9 An invented word is
probably distinctive.3 0 Nevertheless, marks that have a direct reference to the quality, primary raw materials, function, use, weight,
quantity, 3 ' or that relate to the generic names or designs of the
goods3 2 are not registrable. The names of administrative divisions at
or above the county level and well-known geographical names of foreign countries cannot be registered as trademarks.3 3 A trademark
consisting of less than three letters or three numerals lacks the nec22 Aristoc Ltd. v. Rysta Ltd., 1945 A.C. 68, 74 (1944). Hong Kong generally follows
English decisions.
23 Id.
24 Trademark Law, supra note 2, art. 3.
25 See id.

26 For the English decision, see Re Coca-Cola Co's Applications, [1986] 2 All E.R. 274.
27 Trademark Law, supra note 2, art. 5.
28 Id., art. 7.

29 E.g., Hong Kong, the United Kingdom, and Singapore.
30 Eastman Photographic Materials Co. v. Comptroller-General of Patents, Designs,
and Trademarks, 1898 A.C. 571. An invented word is normally a freshly coined word. An
invented word is, in most cases, permitted to be registered as a trademark since it does not
indicate the character or quality of goods. It may be difficult, however, to determine
whether a word has been newly invented. Id. at 583.
31 Trademark Law, supra note 2, art. 8(6).
32 Id., art. 8(5).
33 Trademark Implementing Regulations, supra note 6, art. 6. Trademarks registered
before the Implementing Regulations became effective, however, remain valid. Id.
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essary distinctiveness. 34 A mark is not accepted if it is identical or
similar to another registered trademark of a similar good. 3 5 Goods
are similar if they fall within the same class. 36 Finally, a trademark
cannot be registered if it resembles a national or international symbol such as a flag or emblem, 37 discriminates against any national-

ity, 38 deceives or exaggerates with respect to advertising, 3 9 or is
40
detrimental to socialist morals or customs.

"Schick Super II," a proposed mark for razors and razor blades,
was refused registration. The Trademark Office said the word
"Super" had a direct reference to the quality of the goods covered,
and the Roman number "II" referred to the type of good. 4 1 "VitaSoy," a beverage, was also denied trademark registration. "Vita" is
descriptive of vitamins and "Soy" describes soy beans according to
the Trademark Office. Both soy bean milk and vitamins are contained in the "Vita-Soy" beverages, and this violates the provision
42
that marks may not refer to the raw ingredients of a good.
Unlike the trademark laws of the United Kingdom or Hong
Kong, PRC legislation is silent as to whether a mark may acquire the
requisite degree of distinctiveness through use in trade even though
a mark may not initially be distinctive. 4 3 One may interpret Article 7
as indirectly giving effect to this type of registration because it only
requires that a mark be "distinctive so that it will be distinguishable."'4 4 In this manner a mark may become distinctive through use
and later accepted for registration. As a rule of practice, however,
the PRC Trademark Office appears unwilling to accept any evidence
of use at this time.
In the United Kingdom and Hong Kong ordinary registration
cannot be used to cover goods belonging to a different class from the
one in which the mark is actually used. 45 An exception to this rule is
an invented word or logo which has become so well-known that it is
likely in any context to be taken by the public as used by the registered proprietor. In such a circumstance a trademark can be regis34 Xiuying, Obtaining and Maintaining Exclusive Trade Mark Rights in China, 9 EUR. INTELL. PROP. REV. 6, 6 (1987).

35 Trademark Law, supra note 2, art. 17.
36 Id.; see supra note 19.
37 Id., art. 8(1)-(3).

38 Id., art. 8(7).
39 Id., art. 8(8).
40 Id., art. 8(9).

41 Xiuying, supra note 34, at 6.
42 Trademark Law, supra note 2, art. 8(6).
43 Hong Kong Trade Marks Ordinance, supra note 21, § 9(2)-(3), at 123; Great Britain Trade Marks Act, § 9(2)-(3) (1938), reprinted in 36 PAT. & TRADE MARK REV. 247, 251

(1938).
44 Trademark Law, supra note 2, art. 7.
45 Hong Kong Trade Marks Ordinance, supra note 21, § 2, at 122, § 55, at 163-64;
Great Britain Trade Marks Act, supra note 43, § 27, at 281-82, § 68(1), at 316.
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tered defensively in order to prevent dilution of its meaning. 46
Defensive registration is not possible under PRC Trademark Law,
even though the use of a trademark is not restricted to the coverage
of goods that are in the same class as the one in which the mark is
actually used.
A mark not used for three consecutive years, however, may be
subject to cancellation. 47 To ensure that a trademark stays on the
register, the mark should be advertised in assigned magazines or exhibited at least once every three years. 48
C. Application, Examination, and Approval of Trademark
Registration
A trademark applicant must file an application with the Trademark Office. 4 9 The meaning of the trademark must be indicated in
the application. 50 If the mark is an invented word without any meaning, it should be described as such. 51 When applying for a trademark, the Chinese language must be used, and any non-Chinese
documents must have an accompanying Chinese translation. 52 Unlike most trademark systems of the world, a search for currently used
trademarks in the PRC is impossible. The Trademark Office does
not have an exhaustive list of validly registered trademarks.
Upon application, the Trademark Office examines the documents and, if properly filed, preliminarily approves the trademark,
and publishes it. 5 3 If no opposition surfaces within three months
from the date of publication, or if any opposition is rejected, a trade54
mark registration certificate is issued.
Additional requirements must be observed by a foreigner who
applies for registration of a trademark. First, the application must be
filed in accordance with any agreement between the PRC and the
applicant's country, in agreement with any treaty to which both
countries are parties, or on the basis of reciprocity.5 5 Second, the
foreigner must entrust the registration process to one of the following four designated agencies: The China Trademark Agencies in
Beijing or Shanghai, the China Patent Agent Ltd., or the NTD Patent
Agency Ltd. in Hong Kong.5 6 The refusal of an application may be
appealed to the Trademark Review and Adjudication Board whose
46 Hong Kong Trade Marks Ordinance, supra note 21, § 55, at 163-64.
47 Trademark Law, supra note 2, art. 30(4).
48 Trademark Regulations, supra note 5, art. 20.
49 Trademark Law, supra note 2, art. 4.
50 Xiuying, supra note 34, at 6.
51 Id.
52 Trademark Regulations, supra note 5, art. 31.
53 Trademark Law, supra note 2, art. 16.
54 Id., art. 19.
55 Id., art. 9.
56 Id., art. 10.
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57
decision is final.

D. Priority of Registration, Duration, and Renewal of a Registered
Trademark
The PRC Trademark Law adopts the "first to file" system. 58 Because the PRC is a member of the Paris Convention, any person who
applies for trademark registration in a Convention country may claim
that date of application as the priority date when filing an application
in the PRC. 59
The PRC's law controlling the duration of a trademark is similar
to the rule followed in most developed countries. 60 A. registered
trademark is valid for ten years after the date of approval, 61 and additional renewal periods of ten years are permitted. 62 Although the
old Implementing Regulations did not mention whether a review was
permitted when a renewal application was rejected,
the amended Im63
plementing Regulations clearly allow reviews.
E.

Opposition to and Removal of Trademarks

Aggrieved parties may oppose the registration of a mark by filing a notice of opposition with the Trademark Office within three
months from the date of publication. 6 4 This time limit cannot be
extended. 6 5 If the Trademark Office denies a challenge to a filed
trademark, an aggrieved party may appeal for review to the Trade66
mark Review and Adjudication Board.
After a trademark has been registered, it may be challenged by a
party up to one year from the date of its approval. 67 Again, the
Trademark Review and Adjudication Board has the final review of
any registration disputes. 68 Although the pre-amendment Implementing Regulations stated any person disputing a registered trade-.
mark may apply for adjudication, 69 the Adjudication Board only
57 Id., art. 21.
58 Id., art. 18.
59 Provisional Regulations on Claims of the Right of Priority with Respect to Applications for the Registration of Trademarks, approved by the State Council, promulgated by the
State Administration for Industry and Commerce of the People's Republic of China on
Mar. 15, 1985, §§ (2), (4), reprintedin 2 COMMERCIAL, BUSINESS AND TRADE LAWS, PEOPLE'S
REPUBLIC OF CHINA, Booklet No. 9, at 51-52.
60 U.S. patents are valid for seventeen years. R. HILDRETH, PATENT LAW, A PRACTI1 (1988).
61 Trademark Law, supra note 2, art. 23.

TIONER'S GUIDE

62 Id., art. 24.
63 Trademark Regulations, supra note 5, art. 10.
64 Trademark Law, supra note 2, art. 19.
65 See id.
66 Id., art. 22. Their decision is final.
67 Id., art. 27.
68 Id., arts. 27, 29.
69 Trademark Regulations, supra note 5, art. 12.
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accepted an application for adjudication from a trademark registrant.
An application by persons or entities without a prior trademark registration was not entertained. This loophole was exploited by people who applied for trademark registration in anticipation of a first
time actual user's application. The first time applicant was unable to
instigate an adjudication and, thus, was without recourse against the
offending party. The rightful applicant of the trademarks had to
compensate the usurping registrant to have the trademarks assigned
to him. To prevent this type of abuse the amended Implementing
Regulations provide that anyone can challenge a registration (excluding those for whom conclusive decisions have been made) and apply
to the Adjudication Board to have an improper registration canceled. 70 The amended regulation enables a first time applicant to
attack an improperly registered trademark.
Unlike the trademark laws of the United Kingdom or Hong
Kong, the PRC Trademark Law does not stipulate the grounds for
opposing or removing a trademark. 7 1 In practice, however, nonconformance with any aspect of the registration process warrants a re72
view by the Trademark Review and Adjudication Board.
F.

Infringement and Remedies

A registered trademark, which grants its proprietor an exclusive
right of use, 73 can be infringed by another party who uses a trademark that is "identical with or similar to the registered trademark in
respect of the same or similar goods without the authorization of the
proprietor of the registered trademark."' 74 Infringement can occur
in two ways. First, a trademark can be infringed by making or selling
"without authorization, representations of the registered trademark
of another person." ' 75 Second, infringement can occur by prejudicing in other respects "the exclusive right to use the registered trade'76
mark of another person."
Neither the interpretive breadth of Article 38, which defines infringement, nor the particular meaning of the key word in Article
38(3), "prejudice," is clear. The amended Implementing Regulations amplify Article 38(3) by deeming three situations or acts as infringements. First, it is illegal to sell and distribute goods bearing a
trademark that infringes on the exclusive right of the registered
70 Trademark Implementing Regulations, supra note 6, art. 25.

71 Trademark Law, supra note 2, arts. 19, 27, 30. Nevertheless, these articles provide
limited guidance on what constitutes sufficient grounds to justify removal of or opposition
to a trademark.
72 Id., art. 17.
73 Trademark Law, supra note 2, art. 4.
74 Id., art. 38(1).

75 Id., art. 38(2).
76 Id., art. 38(3).
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trademark of another person. 77 Second, it is a violation to use a
word or design in the name or packaging of the goods if that use
would cause confusion. 78 Finally, it is illegal to provide facilities
such as storage, transportation, mailing, and concealment for any act
of infringement involving the registered trademark of another
79
person.
Under the equivalent United Kingdom or Hong Kong laws, a
trader cannot use a word or design resembling another's trademark
on goods or advertisements of goods that do not lawfully carry that
mark. 80 In the leading case on this point, Brismag Ltd. v. Amblins
(Chemists) Ltd.,81 the defendants, a firm of pharmacists, published a
catalogue that contrasted their products against nationally advertised
proprietary medicines. Many of the proprietary brands were referred to by registered trademarks. The court held that these registered marks were used "in relation" to the defendant's goods listed
82
in the catalogue and that the plaintiff's trademarks were infringed.
The PRC's new amendment defining infringement is an improvement over the old legislation. Infringement of a registered
trademark is now clearly not limited to the use of a trademark with
respect to the same or similar goods. 8 3 The resulting infringement is
also clear when a mark is used as the name or in the packaging of
goods and that use causes confusion. 8 4 Furthermore, secondary acts
are deemed infringements. 85 Although the Brismag situation has not
been explicitly covered, such a catalogue may well be an infringement under the PRC Trademark Law.
The amended regulation, however, is still unsatisfactory. Implementing Regulation 41(1) contributes very little toward defining infringement, stating only that infringements are acts which infringe
86
on the exclusive right of a registered owner.
An aggrieved party has several means to seek redress when an
infringement has occurred. First, the party may directly warn the infringer and request that the infringer cease the act, deliver-up the
goods involved, and promise not to commit further infringements. 8 7
This is the typical pre-action procedure adopted by Western coun77 Trademark Implementing Regulations, supra note 6, art. 4 1(1).
78 Id., art. 41(2).
79 Id., art. 41(3).
80 Brismag Ltd. v. Amblins (Chemists) Ltd., 57 R.P.C. 209 (1940).
81 Id.
82 Id. at 235.

83 Trademark Law, supra note 2, art. 38(1).
84 Trademark Implementing Regulations, supra note 6, art. 41(2).
85 Id., art. 41(3). Secondary acts include "intentionally providing facilities, such as
storage, transportation, mailing, and concealment, for [another person's] act of infringement." Id.
86 Id., art. 41(1).
87 Xiuying, supra note 34, at 8.
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tries. Second, the aggrieved party may request the intervention of
the administrative authorities, who are empowered to order the in88
fringer to stop all unauthorized dealings and make compensation.
Fines may be imposed or investigations conducted. Finally, a dissatisfied party may institute proceedings against the infringer in a people's court. 8 9 A complaint of infringement of an exclusive trademark
right may be referred directly to the court or by way of an appeal
from an administrative decision. 90
G. Sale and Licensing of a Registered Trademark
A registered trademark owner can assign his trademark rights 9'
or license another person to use the trademark for a specified period
of time. 9 2 The assignor and assignee must jointly file an application

with the Trademark Office. 9 3 A licensing contract accompanying a
94
trademark must also be filed with the Trademark Office.

H. Control or Use of a Registered Trademark
As previously stated, various provisions of the Trademark Law
help achieve the goals of quality control and consumer protection.
For example, persons using registered trademarks are liable for the
quality of the goods bearing their trademarks. 95 Trademarks that exaggerate the product or deceive the buyer are not permitted. 9 6 If the
trademarked goods become substandard in quality, thereby deceiving the consumer, the administrative authorities may order the registrant to rectify the situation, impose a fine, or cancel the registered
trademark. 9 7 Goods carrying a registered trademark must bear the
wording "registered trademark," ®, or the Chinese equivalents.
III. Patents
The PRC's Patent Law, which consists of sixty-nine articles, was
adopted by the National People's Congress in 1984 and became ef88 Trademark Law, supra note 2, art. 39.
89 Id. The people's courts are the judiciary of the PRC. Three levels of the people's
courts exist: Local, specialized, and the Supreme People's Court. See The Law on the

Organization of the People's Courts of the People's Republic of China, adopted at the Second Session of the Fifth National People's Congress on July 1, 1979, reprintedin THE CRIMINAL PROCEDURE CODE OF THE PEOPLE'S REPUBLIC OF CHINA AND RELATED DOCUMENTS 84
(E. Wise ed. 1985).
90 Id.
91 Id., art. 25.
92 Id., art. 26.
93 Id., art. 25.
94 Id, art. 26; see also Trademark Regulations, supra note 5, art. 18. Previously, it was
not compulsory to record the license contract, but the amended Regulations expressly

require that the contract be filed.
95 Trademark Law, supra note 2, art. 6.
96 Id., art. 8(8).
97 Id., art. 31.
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fective in April 1985.98 Pursuant to Article 68 of the Law, the ninetysix rules of the Implementing Regulations were drafted by the Patent
Office and became effective on April 1, 1985. 99
The legislative intent of the Patent Law and Implementing Regulations was two-fold: First, to facilitate foreign investment and
trade, resulting in the PRC's acquisition of advanced technology and
industrial expertise; and second, to stimulate and protect domestic
scientific research in an effort to encourage the use of new inventions
in industrial production. 0 0
A.

Types and Duration of Patents

The Patent Law creates three different types of intellectual property: Inventions, utility models, and designs. Inventions are defined
as "any new technical solution with respect to a product, process or
improvement thereof."''
A patent for an invention is granted for
fifteen years from the date of filing.' 0 2 A utility model is defined as
"any new technical solution relating to the shape, the structure, or
their combination of a product, which is fit for practical use."' 0 3 A
patent for a utility model is granted for five years.' 0 4 Finally, a design is "any new design of the shape, pattern, color, or their combination of a product which creates an aesthetic feeling and is fit for
industrial application."' 1 5 A patent for a design is also granted for
five years. ' 0 6
B.

Patentable Subject Matter

In a similar manner to the patent laws of many countries, the
Patent Law of the PRC defines what is a patentable product or process by listing excluded subject matters.' 0 7 A patent application is
not accepted in the following classes of inventions/creations: Scientific discoveries;' 0 8 rules and methods for intellectual activities;' 0 9
methods for the diagnosis and cure of diseases;"10 food, beverages,
98 Patent Law, supra note 3, art. 69.

99 Implementing Regulations of Patent Law of the People's Republic of China, approved by the State Council, promulgated by the Patent Office on Jan. 19, 1985, reprintedin 2
COMMERCIAL, BUSINESS AND TRADE LAWS, PEOPLE'S REPUBLIC OF CHINA, Booklet No.9,at
75, art. 96, at 112 [hereinafter Patent Regulations].
100 See Zheng, The Patent System of the Peoples Republic of China, 21 U.S.F. L. REV. 345,

350-51 (1987); see also Nee, supra note 15, at 6-7.
101 Patent Regulations, supra note 99, art. 2.
102 Patent Law, supra note 3, art. 45.
103
104
105
106

Patent
Patent
Patent
Patent

Regulations, supra note 99, art. 2.
Law, supra note 3,art. 45.
Regulations, supra note 99, art. 2.
Law, supra note 3, art. 45.

107 Id., art. 25.
108 Id.,
art. 25(1).
109 Id.,art. 25(2).
110 Id.,art. 25(3).
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and flavorings"' (nevertheless, process patents may be granted);
pharmaceutical products and substances obtained by a chemical process 1 1 2 (process patents may be granted); animal and plant varieties 1 3 (process patents may be granted); or substances obtained by
means of nuclear transformation. 1 4 Except for the chemical and
pharmaceutical category, these categories are commonly excluded
from patent laws in other countries. Computer programs are not
patentable unless they form part of the hardware,"I 5 nor will an application be entertained for "any invention or creation that is contrary to the laws of [China] or social morality or jeopardizes the
public interest."' 16
C. Persons Entitled to File an Application
Only a Chinese natural person or legal entity, or a foreigner or
foreign legal entity having habitual residence or a business office in
China, may file a patent application directly with the Chinese Patent
Office."i 7 A foreigner who fails to meet these requirements must file
through a designated agency. The patent application of a foreigner
is treated in accordance with any agreement or treaty binding on the
applicant's country and the PRC or on the basis of the reciprocity
principle. 118
D. Ownership of the Patent Right
In most countries the patent laws give either the "natural" or
"juridical" person the right to apply and enjoy the patent. Countries
operating under the natural system either confer the patent right on
the inventors or the applicants." 19 Those operating under the juridical system assign the patent right to the state. 120 The PRC system, a
rather unique mixture of both systems, is designed to conform to
communist and socialist principles and yet avoid the fears of foreigners that their patented technology will be "imported by one and
Id., art. 25(4).
Id., art. 25(5).
113 Id., art, 25(6).
114 ld., art. 25(7).
115 Zheng, supra note 100, at 357; Sidel, Copyright, Trademark and Patent Law in the People's Republic of China, 21 TEX. INT'L L.J. 259, 279 (1986).
116 Patent Law, supra note 3, art. 5.
117 Id., art. 19.
118 Id., art. 18. Under the reciprocity principle, if a country allows the Chinese to
register trademarks in its country, then the PRC will allow the foreign country's citizens to
register in the PRC.
119 E.g., the United Kingdom, the United States of America, Japan, Canada, and the
Federal Republic of Germany.
120 E.g., the Union of Soviet Socialist Republics, Poland, Czechoslovakia, Bulgaria,
and North Korea.
'''

112
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shared by all."' 12 1 To achieve this objective, the PRC Patent Law divides the rights to the patent between the holder of the patent and the
owner of the patent.' 2 2 The difference between "to hold" and "to
own" is that the former means to separate the ownership of the patent from the management of the patent. The right of ownership belongs to the state whereas the right of management belongs to the
entity filing the patent. The entity can make use of the patent right
and benefit from it, but the manager of the patent right cannot dispose of it. If a patent right is to be transferred, there must be approval by the competent authority at a higher level. The state only
mandates this special patent right to the entity for management. The
holder of the patent right in the PRC refers to ownership by the
"whole people" of the PRC.1 23 The owner of the patent right, however, can be any Chinese entity under collective ownership; a Chinese natural person; a Chinese foreign joint venture enterprise; a
foreign enterprise (an enterprise with foreign capital); or a foreign
24
natural person.'
E. Application of Patents
1. Substantive Requirements
Any invention or utility model for which a.patent right may be
granted must "possess novelty, inventiveness, and practical applica12 6
bility."' 125 Only novelty is required for a design patent.
The Chinese Patent Law adopts a mixed standard in judging
novelty. To qualify as novel, the invention or utility model must not
be disclosed prior to the filing date through national or foreign publications or by some other means, and no one may have previously
filed an application describing the identical item. 12 7 Some types of
disclosures are permitted without jeopardizing the claim for novelty.
Article 24 allows the exhibition of an invention or creation at an international exhibition sponsored or recognized by the PRC government' 28 or publication at prescribed academic or technological
121 See Commentary, The Patent Law of the People's Republic of China in Perspective, 33
UCLA L. REV. 331, 353-59 (1986).
122 Patent Law, supra note 3, art. 6.
123 Id.
124 Id. The owner of a patent right is entitled to compensation based on the economic
benefits that the use of the invention yields. Commentary, supra note 121, at 353-54.
125 Id., art. 22. The official English translation of the PRC Patent Law, Article 22,
includes "novelty, inventiveness and practical applicability" whereas the translation of Article 22 that is included in the COMMERCIAL, BUSINESS AND TRADE LAWS, PEOPLE'S REPUBLIC OF CHINA version reads as "novelty, creativity and utility." Although the text as cited
in this article adheres to the official translation, citations are made to the text of Article 22
found in COMMERCIAL, BUSINESS AND TRADE LAWS.
126 Id., art. 23.

Id., art. 22.
128 Id., art. 24(1).
127
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meetings.' 29 Moreover, the Patent Law does not penalize disclosures affected without the consent of the applicant. 130 These defenses, however, are only available if the acts occurred within six
13 1
months before the date of filing.
Two other requirements must be met before a patent can be
granted. The first of these, "inventiveness," means that an invention
must have prominent substantive features and represent progress in
32
comparison with the technology existing before the date of filing.1
A utility model must have substantive features and be progressive to
be considered inventive. 133 The final requirement, "practical applicability," means the invention or utility model "can be made or used,
13 4
and can produce positive results."'
2. ProceduralRequirements
The PRC has adopted the early publication and deferred examination system for patent applications. 13 5 Three stages are involved
in obtaining a patent: Filing, examination, and if all goes well,
approval.
a. Application
An application for an invention or utility model patent consists
of four parts. First, a letter of request for the patent must be filed' 36
stating the title of the invention or utility model, the inventor or designer's name, the applicant's name and address, and other related
matters.' 3 7 Second, a description of the invention or model must be
sufficiently clear and complete to enable a person skilled in the rele129 Id., art. 24(2).

130 Id.,
art. 24(3).
131 Id., art. 24.
132

Id., art. 22.

133 Id.
134 Id.
135 Gushu, Review of theChinese Patent System and Future Prospects, 9 EUR. INTELL. PROP.

REV. 198, 199 (1987).
An earlier publication and deferred examination system is adopted in respect
of applications for patents for inventions. After receiving such an application, the Patent Office, shall first make a preliminary examination. If the application is found to be in conformity with the requirements of the Patent
Law, the Patent Office will publish it at the end of a period of 18 months
from the date of filing. An applicant for a patent for invention may, at any
time within three years from the date of filing, request the Patent Office to
make an examination as to substance .... If, after examination as to substance it is found that there is no cause for rejection of the application for a
patent for invention, the Patent Office shall announce its allowance.
Mingzheng, General Characteristicsof the Chinese Patent Law, 13 AIPLA QJ. 129, 134 (1985).
This system lightens the work load on the Patent Office. Yaozeng, On the System for the
Granting of Patents inChina, 13 AIPLA QJ. 112, 113 (1985).
136 Patent Law, supra note 3, art. 26.
137 Id. "Other matters" are listed under Patent Regulations, article 17. Article 17 not
only addresses the nationality and signature of the applicant, but also the organization of
all documents included in the application. Patent Regulations, supra note 99, art. 17.
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vant field of technology to understand the invention or creation. 13 8
Wherever necessary, drawings must be provided. 139 Third, an abstract of "preferably not more than 200 words" must be included
that briefly states the main technical points of the patent. 140 Finally,
the claims must technically define the matter for which the patent is
sought. 14 1 An application for a design patent must include the request and drawings or photographs of the designs and indicate the
product incorporating the design and the class to which the product
belongs. 14

2

b. Examination
The PRC follows the patent systems of other advanced countries
by adopting the "examination as to substance" principle. 14 3 This
procedural step, however, is required only with respect to patents for
inventions. 144 For the other two types of patents, only a preliminary
examination, which goes to the correctness of the application, is required.' 4 5 If a patent application for an invention conforms with the
Patent Law's requirements, the Patent Office publishes the application within eighteen months of the filing date. 14 6 For patent applications concerning utility models or designs, the Patent Office
immediately announces the results of its review and notifies the
applicant. 147
Within three years of filing, an applicant for an invention patent
may require the Patent Office to proceed with the substantive examination of the application. 14 8 The applicant must provide the Patent9
14
Office with relevant reference materials concerning the invention.
If all the legal requirements have been met and no one successfully
opposes the application, the Patent Office announces its decision and
notifies the applicant. 150 If the application does hot conform with
the Patent Law, the Office may allow the application to be
amended.151 Like trademark applications, all patent application doc138 Patent Law, supra note 3, art. 26.
139 Id. The particulars as listed in Patent Regulations, article 18 must be complied
with where appropriate.
140 Patent Regulations, supra note 99, art. 24.
141 Id., art. 20.

142 Patent Law, supra note 3, art. 27.
143 Id., arts. 35-37, 39. Examination for substance simply refers to a decision on the
merits concerning the novelty, inventiveness, and practical applicability of the invention.
Yaozeng, supra note 135, at 113.
144 Id., art. 35.

145 Id., art. 40.
146 Id., art. 34.
147 Id., art. 40.
148 Id., art. 35. The Patent Office may also initiate the examination of substance on
any application for an invention patent. Id.
149 Id., art. 36.

150 Id., art. 39.
151 Id., art. 37.
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uments must be in Chinese1 5 2 and be made through the designated
agencies. 15 3 Applications by foreigners are subject to any relevant
154
agreement between the country of the applicant and the PRC.
c.

Priority

Priority under the Chinese Patent Law is determined on the
"first to file" basis, similar to the provisions of the European Convention, rather than the "first to invent" system of the United
States. 15 5 Articles 18 and 29 recognize the priority of foreign applications pursuant to the Paris Convention. Foreign applicants claiming Paris Convention priority filed on or after October 1, 1984, are
eligible for priority. 156 Priority may also be granted based on reciprocity provisions of any international treaty or bilateral
57

agreement. 1

To claim priority in China applicants for invention or utility
model patents must file within twelve months of when they filed in
the Convention country. 158 Applicants have six months in the case
of design registrations.'

59

If two parties file applications on the same

priority date for an identical invention or creation, Patent Regulation
12 provides that the applicants should themselves resolve the issue
0
of priority. 16

F. Objection and Rejection of Applications
An objection to an application should be lodged within three
1 61
months from the announcement date of the patent application.
162 If
The applicant of an opposed application is notified in writing.
no response from the applicant to the objection is received by the
Patent Office in three months, the application is deemed to have
been withdrawn.1 63 Objections to a patent application may be raised
164
for noncompliance with the application process.
An unsuccessful applicant may appeal to the Patent Reexamination Board. The Board's decision is final with respect to utility
model or design patents. For invention patents, however, the appli152 Patent Regulations, supra note 99, art. 4.
153 Patent Law, supra note 3, art. 19.
154 Id., art. 18.
155 Id., art. 9.
156 Proclamation No. 1 by the Patent Office of the PRC (information regarding source

available from author).
157 Patent Law, supra note 3, arts. 18, 29.
158 Id., art. 29.
159 Id.

160 Patent Regulations, supra note 99, art. 12.
161 Patent Law, supra note 3, art. 41.

162 Id., art. 42.
163 Id., art. 41.
164 Patent Regulations, supra note 99, art. 54.
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cant may appeal further to a people's court. 16 5 Invalidation proceedings may be brought before the Patent Registration Board on the
grounds that the grant of a patent was not in conformity with the
Law. 16 6 These proceedings are also handled by the Patent Reexami67
nation Board. 1

G.

Infringement and Remedies

A patentee is entitled to have his interests protected from infringement and seek redress. The ambit of protection is determined
by the claims made in the case of an invention, and the product incorporating the patented design in the case of a design. 16 8 Article 11
provides that any exploitation without the patentee's authorization is
an infringement. Nevertheless, certain acts are not an infringement,
including the innocent sale of a patented product or the use or resale
of a patented product sold by or under the authority of the
69
patentee. 1

An aggrieved patentee may either seek administrative relief or
institute a legal proceeding in a people's court. 170 Administrative
officials have the authority to grant an injunction and order the infringer to compensate the patentee. 17 If the order is not complied
with or the administrative relief is otherwise unsatisfactory, the patentee may turn to the courts for help. 1 72 A patentee or interested
party must institute a proceeding within two years from the time they
173
gained, or should have gained, knowledge of the infringement.
74 If
Imitation of a patent is treated like an Article 60 infringement.1
the act is serious, it may constitute a criminal wrong in which case a
75
fine or even imprisonment may be imposed.1
H.

Licenses and Assignment

In general, the use of another person's patents must be pursuant
to a written license agreement. 176 All license agreements must be
submitted to the Patent Office for recording.' 77 In view of the purpose of the PRC patent system and its social effect, the Patent Law
Patent Law, supra note 3, art. 43.
Id., art. 48.
The decision of the Patent Reexamination Board, as far as patents for utility model
and design are concerned, is final, but a patent for an invention may be appealed to a
people's court. Patent Law, supra note 3, art. 49.
168 Patent Law, supra note 3, art. 59.
169 Id., art. 62.
165
166
167

170

Id., art. 60.

171 Id.
172

Id.

173

Id., art. 61.

174

Id., art. 63.

175 Id.
176
177

Id., arts. 12, 14.
Patent Regulations, supra note 99, art. 13.
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provides that the patentee has the obligation to exploit his patented
invention.' 7 8 Accordingly, a compulsory license is granted where a
patent for an invention or a utility model is not used without justification within the first three years of the grant, 179 or where a recent
patent for an invention or utility model is more advanced than the
earlier one and the exploitation of the recent one depends on that of
to a royalty payment upon
the earlier one.' 80 A patentee is entitled
8
the grant of a compulsory license.' '
Patents and applications for patents may be assigned if they are
registered with the Patent Office. Assignments to non-Chinese na82
tionals must be approved by the State Council, however.'
IV. Conclusion
The PRC has taken major strides toward attaining the goals of
the Four Modernizations by enacting its amended Trademark and
Patent Laws. Since promulgation of the laws the authorized agencies
have already processed thousands of trademark and patent applications.' 8 3 Nevertheless, various inadequacies remain in the PRC's intellectual property law. For example, copyright should be
recognized. Potential copyrighted material includes technical literature, industrial drawings, and computer programs, all of which are
essential to the achievement of the government's modernization
goals. Second, although the new amendment in the Trademark Law
defining infringement makes some improvement over the old definition, it does not go far enough in clarifying the limits of what constitutes an act of infringement. Third, with the overall development of
the Chinese economy, service marks, which are used extensively in
such growing trades as travel, transportation, banking, insurance,
and commerce, should be afforded protection.
Although the PRC Patent Law is widely recognized as a concise
and modern law, it also contains imperfections. First, the Patent Law
should be expanded to include "continual application" or "continuation-in-part."' 8 4 Second, the PRC should follow the lead of the
178 Patent Law, supra note 3, art. 51.
179 Id., art. 52.
180 1d., art. 53.

181 Id., art. 57.
182 Id., art. 10.
183 Lin, The Patent Law of the People's Republic of China, in LEGAL ASPECTS OF DOING

BUSINESS WITH CHINA 151 (1986)(citing China Daily, Aug. 11, 1986). On April 1, 1985, the
first day after the Patent Law was in effect, the Chinese Patent Office received over 3,400
patent applications. Id. By August 1986, the total number of applications filed was
24,000-13,000 were domestic, 11,000 were foreign. Id. Of the 11,000 foreign applications, Japan had the most, followed by the United States. Interestingly enough, 73% of
the domestic applications were filed by individuals rather than institutions or enterprises.
Id. See also Gushu, supra note 135, at 198.
184 Under U.S. law, a continuationapplication is a second application, allowed under U.S.
patent law, which contains the same disclosure as the original application and is entitled to
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United States, West Germany, and Japan and provide patent protection for chemical substances. Finally, the three month time limit for
85
filing an opposition to a patent application is too short.'

the benefit of the filing date of the original application if the conditions of copendency,
cross-referencing, and identity of inventorship are met.
Copendency means that both applications must be pending before the Patent Office.
The second application must be offered before the patent is issued or proceedings are
abandoned or terminated. Cross-referencing requires that the second application specifically refers to the first application. Identity of inventorship refers to the requirement that
the continuation application be filed by the inventor[s] named in the first application. A
continuation application is used to introduce into the case a new set of claims and to establish a right to further examination by the primary examiner.
A continuation-in-part application is a second application repeating some substantial
portion or all of the earlier application and adding matter not disclosed in the earlier
application. Such an application is used to add improvements developed since the filing
date of the original application. Claims that are dependent upon new matter added by a
continuation-in-part application are entitled only to the filing date of the continuation-inpart application. See 3 D. CHISUM, PATENTS § 13.03 (1988).
185 It appears that the PRC Patent Office has begun to respond to comments being
made on the law from various circles. The Office has organized a committee to investigate
and study the concerns and make suggestions concerning the implementation of the Law
and Regulations.

